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In fiscal year 2001, the Examining Division began a major backlog reduction effort to provide 
more timely service to copyright registration applicants. The Division also continued to deal 
with many challenging substantive issues, especially in the areas of new technology and 
copyrightability. Ongoing efforts in staffing, training, and the use of automation supported these 
goals. Successes achieved were due to the dedication and hard work of the supervisors and staff 


in all sections of the Division. 


PART I—- MAJOR NEW INITIATIVES 


Backlog Reduction Effort 

At the beginning of the fiscal year, the processing time for a copyright registration (receipt of 
application to issuance of certificate) averaged about eight months, due mainly to a large backlog 
of claims in Examining, resulting primarily from a shortage of examiner staff that has persisted 
for several years. This lengthy processing time did not represent good service to the public and 
was unacceptable. To solve this problem, Examining Division management devised a new 
approach to the assignment of work, with the goal of achieving currency (four weeks' worth of 
unexamined claims on hand) by the end of calendar 2001. The plan was refined through staff 


input and the impact was bargained with representatives of AFSCME Local 2910. 


The first step was to establish a clear goal, and then to determine the average weekly production 


necessary to achieve the goal in light of the existing backlog and projected receipts. Two 


I. 
approaches were used. In the large sections (Literary and Performing Arts), a fixed target 
number of claims (260) was handled by each examiner every week. Some problem claims were 
put in a correspondence backlog, so more clearable claims could be processed each week. 
Because most claims (approximately 85%) are clearable, this achieved dramatic reductions in the 
total number of unexamined claims on hand, because the processing time for clearable claims is 
much shorter than for problem claims. The correspondence backlog will be attacked when 
currency in unexamined claims is achieved. In the Visual Arts section, a series of short-term 
backlog reduction efforts, based on similar efforts carried out successfully in the prior year, were 


continued periodically during the year. Under this plan, no correspondence backlog was created. 


Another key to improving the management of the workload of the Division was to obtain more 
accurate statistics on production through a new automated system. (See Examining Production 


System below.) Also, staff worked significant amounts of overtime throughout the year. 


By the end of the fiscal year, the number of unexamined claims on hand in the Division had 
dropped substantially and registration processing time had improved significantly. In most parts 
of the Division, interim production targets were met or exceeded, and the effort was clearly on 


track for meeting the final goal by the target date, the end of calendar 2001. 


At the beginning of the fiscal year, there were 167,939 unexamined claims on hand in the 
Division, and this number had increased to185,380 when the backlog reduction effort began in 


February 2001. At the end of the fiscal year, claims on hand had dropped to 81,087. 


2A. 
Examining Production System (EPS) 
This automated system, implemented in February, 2001, enables examiners and technicians to 
count the number of claims they process by logging each application in-process number (IPN) 
into an automated database. This is done by scanning the IPN bar-code labels, and replaces the 
manual counting examiners have been doing for the past several years. The system generates 


reports of claims handled each week by individual staff member, team, section, and the Division. 


This system has improved the accuracy of Division production statistics tremendously, and 
ensures greater accountability by staff members. The statistics generated by EPS allow for better 
management of workflow in the Examining Division and aid supervisors in evaluating staff 
member performance. EPS has proved to be of great value not only to the Examining Division, 
its primary user, but also to the Receiving and Processing Division and the Information and 
Reference Division. Using EPS, staff in those divisions can determine the status of claims at 
processing points not tracked by other Copyright Office systems. This allows for quicker and 
more accurate responses to status inquiries from applicants, and for the easier location of 


applications in the Office. 


EPS was programmed by David Pullman of the Copyright Automation Group. Major 
contributions to the design, testing, and implementation were made by Samantha Embrey, 
Examining Division Automation Operations Coordinator. The system is programmed in C on a 
Unix platform. Data resides on the Library's RS20 server, and Kermit telnet software is used to 


access it. The system was designed and implemented in only about four months, an extremely 


oes 
short time for a brand new system, and has been extremely reliable under continuous high 


volume use. 


PART I — SUBSTANTIVE REPORT 


Group registration of photographs 

On August 16, 2001, a new group registration option for published photographs became 
available as the result of a revision to the registration regulation. 37 C.F.R. 202.3(b)(9). The 
purpose of the regulation is to make it easier for photographers to register their works by 
reducing the cost and paperwork involved, thereby populating the public record with many more 
works in a field where registration has been difficult before. Under this provision, a group of 
photographs may be registered with a single basic application and filing fee, provided all the 
photographs in the group were taken by the same photographer and were published within the 
same calendar year. All photographs in the group must be deposited and a wide variety of 
deposit formats is permitted, including CD-ROM or DVD-ROM, prints, contact sheets, and 
photocopies. Individual publication dates, required if the photographs were published more 
than three months before the effective date of the registration, may be given on the application or 
on the deposit. Debby Weinstein, supervisory examiner in the Visual Arts Section, worked on 
an Office-wide task group to design a special application continuation sheet for these group 


registrations. 


Greenberg v. National Geographic Society 
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This copyright infringement case, concerning photographs originally published in National 
Geographic magazine and later re-issued by the National Geographic Society on CD-ROM, 
focused attention on an Examining Division practice. CD-ROMs commonly contain multiple 
layers of authorship of various types, such as text, photographs, audiovisual material, and 
computer program software, and the copyrights in these various elements are often owned by 
different copyright owners. Under Examining practices, when the owner of one element files for 
registration of that element, a specific disclaimer of other unrelated elements present on the same 
CD-ROM is not required on the application, provided the statement describing the authorship 
claimed is clear. This is consistent with Division practices for all works containing multiple 
elements of authorship — the claim must be stated clearly, but a specific disclaimer of material 
excluded from the claim is not required unless such a disclaimer is essential to delineate what is 
claimed. When this issue arose in this litigation, Examining worked with the Copyright Office 


General Counsel to confirm and clarify its practice. 


Useful Articles and Separability 

This difficult copyrightability issue was the subject of intense scrutiny and discussion by the 
Visual Arts Section and the Division Chief. A new practice was issued in July clarifying how 
claims presenting this issue should be analyzed. The practice addresses various categories of 
works that typically may present this issue and gives guidance as to which should or should not 
be analyzed as useful articles, and how to apply test appropriately. It also clarifies the 


distinction between physical and conceptual separability. 


First Appeals 
The Division began keeping statistics on first appeals to rejections in January, 2001. From 
January, 2001 through October, 2001 the Division handled 133 first appeals, of which 38 initial 


rejections were reversed. This represents a reversal rate on first appeal of 28 per cent. 


Of the 38 rejected claims that were reversed, 24 were from single-claim cases; 14 involved 


multiple-claim cases where at least one of the multiple claims in the case was overturned. 


Sound recordings by George Harrison 

The Performing Arts Section received an inquiry from an attorney regarding the 
registrability of five sound recordings made in 1970 by George Harrison, former member of the 
Beatles. The soundtracks were never published or used until 2001, when they were first 
published in the United States. The attorney wanted to know (1) if the recordings are protected 


in the United States and (2) if they could be registered either on Form SR or Form GATT. 


Generally, sound recordings created before February 15, 1972, do not have statutory 
copyright protection in the United States. The exception is foreign recordings for which subject 


matter protection was granted under the provisions of the URAA, effective January 1, 1996. 


At the time these recordings were created, Mr. Harrison was a national of an eligible 
country (the UK). The recordings were not in the public domain in the UK, they lacked subject 


matter protection in the United States, and the recordings had not been published. Because these 
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recordings meet all the qualifications for restoration of copyright, they gained protection in the 
USA as of January 1, 1996 and are eligible for registration on Form GATT. (They cannot be 
registered on Form SR because protection has not been continuous since their creation.) The fact 
that in 2001 the recordings were first published in the USA does not disqualify them as GATT 


works and does not nullify the protection secured under the URAA. 


Other sound recording issues 
For the first time, claims were received in compositions made entirely from "royalty free loops" 
likely purchased and downloaded from the internet. These works, consisting of both sounds and 


music, raise interesting questions about the distinction between derivative and all new works. 


A book publisher submitted applications which divided the claim in a single sound recording, 
indicating that the producer and the performer each have a separate, unlimited claim in the same 
recording. The examiner corresponded to advise the applicant that all-new sound recordings are 


generally considered to be joint works not subject to separate claims. 


A revision was made to the sound recording practices concerning applications that name 
multiple authors and give no or incomplete authorship statements. The revision permits 
registration, without correspondence to further clarify the authorship facts, in a larger range of 


situations. 


Blue Man Group -— claim in "movement" 

The Motion Picture Unit received an application to register a claim in characters, props, 
lighting, movement, and music for various acts by this well-known performance art group, 
whose shows have been running for many years in New York and other cities, and who are 
featured in popular TV commercials. The group's live performances were submitted on a 
videotape. Initially, all these elements except music were rejected by the Examiner. Claims in 
characters, props, and lighting (except as an element of a motion picture) are not registrable 
because these elements do not represent clearly copyrightable authorship, per Division practices. 
The Examiner did not find that the movements represented copyrightable choreography or 


pantomime, the only kinds of copyrightable movement. 


Blue Man Group appealed the rejection of all elements originally claimed on the application. 
Upon reconsideration, the Office decided a claim in pantomime would be accepted under the 


"rule of doubt." 


Choreography by Martha Graham 

A number of adverse claims were received for choreographic works originally created by 
Martha Graham (1895-1991), one of the pivotal figures in modern dance. The parties involved 
are the Martha Graham Center for Contemporary Dance, which was founded by Ms. Graham 
and operates a training school and a professional dance company, and The Martha Graham Trust, 
organized by Ron Protas. A longtime assistant to Ms. Graham and her heir, Mr. Protas was once 


the Artistic Director of the Center for Contemporary Dance, but was dismissed by the Center's 
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board due to the organization's financial difficulties. Since his dismissal, he has refused to let 


the dance company perform her works, the copyrights in which he claims to own. 


At stake is the copyright ownership of a large number of important choreographic works, 
including SERAPHIC DIALOGUE, TANGLED NIGHT, MAPLE LEAF RAG, ACROBATS 


OF GOD, RITE OF SPRING, and SECULAR GAMES. 


Allegedly, in her will Ms. Graham left the rights to her choreography to Mr. Protas, or 
attempted to do so. The Center's position is that Ms. Graham was an employee in works-made- 
for-hire and as such she owned no copyrights and therefore could not bequeath copyrights to Mr. 
Protas or anyone else. Thus, the applications from the Center for Contemporary Dance name the 
Center as the author and claimant and state the works were made for hire. The applications from 
the Martha Graham Trust name Ms. Graham as the author, indicate the works were not made- 


for- hire, and name the Trust as the copyright claimant by virtue of an assignment from the heir. 


Following Examining practices on adverse claims, the examiner corresponded with both 
parties, informing each of the other's claim. Under the practice, if the parties cannot agree on the 
facts, conflicting registrations are put on record, provided there is no other bar to registration. 
Following correspondence, some adverse claims were registered. As of the end of the fiscal 
year, some claims were still pending. An additional complication in this case was the fact that 
some of the Martha Graham works appear to have been published in motion pictures before 1978 


without copyright notices. 
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"Idea" practice extended 
A revised practice concerning claims in ideas was issued in the Performing Arts Section and was 
further revised to be applicable to all sections. For many years, claims stated specifically in an 
"idea" or "concept" have been annotated by the examiner — "Ideas not copyrightable. 17 USC 
102(b)." In general, the revised practice provides for an expanded use of this annotation, to 
cover claims that are clearly intended to cover ideas but do not state so explicitly. The 
annotation may also state the copyrightable content present in the work when this is absolutely 


clear but not given on the application. 


"Best edition" for TV shows 

The Motion Picture Unit was notified by the Library's Motion Picture, Broadcasting and 
Recorded Sound Division that the 3/4-inch U-Matic videotape format, which has been accepted 
as the deposit for registering television shows for a number of years, is now obsolete. MBRS 
has determined that Betacam SP videotapes are acceptable for deposit, even if this format does 


not represent the "best edition" under formal guidelines. 


Throughout the fiscal year, the Examining Division Motion Picture staff have been informing 
television producers of the need to change the format of the deposit. As a result, a gradual 
switch to the Betacam SP format has occurred. As an alternative, some applicants began sending 


Digital Betacam, a format in wide use for television broadcast. 


a Ko 
Renewals 
RE Addendum claims, for pre-1978 works not registered during the first term, are submitted 
with deposits. The disposition of these deposits (and their retention period) and consideration of 
workflow issues regarding what should be numbered along with the Form RE when claims are 
registered were actively discussed by the Copyright Office General Counsel and Examining 


Division Chief. 


Drafts of a revised regulation and related text for the Compendium, circulars, and applications 
are pending final review and approval by the Copyright Office General Counsel. The revision 


would permit successors and assignees to renew. 


A change in policy was made concerning renewal claims received too early (that is, more than a 
month before the renewal period), but which are only identified as such after the eligible period 
has begun. In such cases, a new filing fee will not be charged. GL 4C "Renewal application 


received too earlier (now eligible)" amended accordingly. 


A decision was made to accept a single Form RE application to renew multiple contributions to 
periodicals where some of the contributions have been previously registered and some have not, 
and the Form RE is accompanied by RE Addendums for the previously un-registered works. A 


formal practice documenting this decision will be issued. 


mice 
Mask Works 
A mask work claim was refused for lack of eligibility — the author's citizenship/domicile and 
the place of first exploitation were solely Taiwan, which is not a party to any US treaty affording 
protection to Mask Works. Taiwan is not covered by a U.S. Presidential Proclamation or an 
order issued by the Secretary of Commerce. The applicant appealed on the basis of a 1948 treaty 
on industrial property, and on the basis of Taiwan's current Integrated Circuit Layout Protection 
Act which mirrors the U.S. Semi-conductor Chip Protection Act in many respects, one of which 


is reciprocity. The claim is pending further consideration of the applicant's position. 


The question of how long the retention period for mask work correspondence and deposits was 
studied. Mask work correspondence files stored in the Examining Division for many years were 
transferred to an off-site storage facility. Receipts of mask work (non-copyright) claims 


averaged approximately 200 per quarter during the fiscal year. 


Vessel Hulls 

Approximately 50 vessel hulls were registered during the fiscal year. A few were rejected. A 
vessel hull claim was rejected for a sea-plane, an airplane designed for landing on and taking off 
from water, because it fails to meet the statutory definition of a vessel; airplanes are not covered 
by this law. Another claim was rejected for the addition of a seat to the vessel's deck because 
this did not constitute a protected change in the hull or deck of the vessel. Another claim was 


rejected for failure to meet the filing deadline. 


2 
The issue was resolved of how to date and post online notices of distinctive identification which 


the law requires the Office to record on its website. 


PART HI —- ADMINISTRATIVE REPORT 


Staffing changes 
Jeff Cole, formerly Head of the Literary Section, became the Assistant Chief of the Examining 


Division, replacing Julia Huff who was promoted to Copyright Office BPR Project Manager. 


Jim Vassar, formerly Head of the Performing Arts Section, became the Head of the Literary 


Section. 


Other reassignments: Vera Rich, section secretary, from VA to Literary; Ringgold Clayton, 
section secretary, from Literary to VA. Ernest Carpenter and Nicole Smith, correspondence 
clerks in Examining, to jobs in the R&P Division and Copyright Acquisition Division 
respectively. Jacquelyn Darden, supervisory examiner in Literary, to copyright examiner in the 


PA Section. 


Promotions (examiners): Ingrid Abbot (Literary) to GS-11; Patricia Gawronski (Literary) to GS- 
11; Gareth James (PA) to GS-9; Michael Goldstein (PA) to GS-9; Dennis Britton (PA) to GS- 
11; John Poff (Literary) to GS-9; Carol Corrigan (Literary) to GS-9; Dan Meyer (PA) to GS-9; 


Stephen Oswald (PA) to GS-9. 
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New hires (examiners): Heather Martley (Literary), Tooran Khaksari (Literary), Adam 
Friedman (PA), Colleen Kearney (VA), and Joanna Corwin (VA). 

New hires (correspondence clerks): Tiona Enoch and Cherri Starks (VA). 

New hires (work-study students): Jerrell Mallard, Jason LaNear, and Frank Smith. 


New hire (temporary clerk-typist): Roop Ambadekar (VA) 


Appointments ended: Roop Ambadekar (temporary clerk-typist) in the VA Section. Brian 


Benjamin and Ronmelle Tatum completed their one-year assignments as work-study students. 


Retirements: Irene Woolf, correspondence clerk in Renewals, retired on February 2; Edna 
Blakely, copyright technician in Renewals, retired on April 2; Evelyn Leedy, supervisory 


examiner in PA, and Anne Zirkle, supervisory examiner in Renewals, both retired June 30. 


Resignation: Charles Bubeck resigned from his copyright examiner position in the PA Section. 


Details: Kathy Cabana and Annette James, Reference & Bibliography staff members, each 


served on a 90-day detail to the Literary Section. JoEllen Gass and Constance Jackson, 


correspondence clerks in VA, each served on a 120-day detail to the Renewals Section. 


Several examiners and technicians from other sections worked part-time in the Renewals Section 


due to a staff shortage in that section. When Anne Zirkle, supervisory examiner in Renewals, 
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retired on June 30, 2001, temporary supervision of the Section was shifted to Linda Gill, 
supervisor in the Performing Arts Section. This reflects the fact that most renewal claims pertain 


to musical works and motion pictures, Performing Arts Section subject matter. 


Training 

Ongoing examiner training: Intensive individual and group training for new examiners was 
done, including presentations on copyright and registration topics and case law. Some 
examiners from other sections received cross-training in the work of the Renewals Section. 
Continuing education for all examiners occurred as copyright issues and cases were presented 
and discussed in regular team, section, and division meetings. The Literary Section training 
manual was updated, reorganized, and expanded to include presentations in all subject areas, 
including the respective examples and trainee handouts, to ensure more standardization in the 


training program and that the training goals will be met consistently. 


All newly hired examiners took LC New Employee Orientation. 


All Examining Division managers and supervisors, and Rosa Scotton, senior examiner, took 


Structured Interview training. 


Renewals and Division Office staff involved with admitting members of the public to the 


Division completed Reader Registration training. 
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Edna Blakely, Geoff Henderson, and Anne Zirkle took the LC retirement planning course. 


Freda Duncan took a class on The Secrets to Being a Front Desk Superstar. 


John Ashley took five modules of Administrative Management training — Diversity, Employee 


Assistance, Performance Appraisal, Personnel, and Financial. 


Debby Weinstein and Nancy Lawrence attended the Leadership Learning Forum on Coaching. 


Adam Friedman and Karl Stevenson took Sexual Harassment training. 


Ingrid Bell and Tsai-Hong Miller took a class in Online Synchronous Communication. 


Adam Friedman took Facilitative Leadership Training. 


Ingrid Bell took Diversity Training. 


Many staff members took the classes on How to Apply for Jobs Online and First Aid/CPR. 


Outreach 


Jim Vassar, PA Section, met in October, 2000, with a group of music publishers in Los Angeles 


to discuss the CORDS pilot program for registration of music published on phonorecords. 
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Linda Gill, supervisory copyright examiner on the Motion Picture Team, was a panelist for a 
seminar entitled "Copyright or Wrong" sponsored by Women in Film and Video, a non-profit 


organization for the professional development of women working in the film industry. 


John Ashley, supervisory copyright examiner in the VA Section, gave a presentation on vessel 
hull registration to a Japanese delegation visiting the Copyright Office. He also taught a 
copyright law class on publication, notice, registration, and other formalities, at George Mason 


University Law School. 


Tsai-Hong Miller, examiner in the PA Section, attended the National Conference on Asian 


Pacific American Librarians, and the Annual Conference of the ALA. 


John Ashley, supervisory examiner, and Bill Briganti, senior examiner, both in the VA Section, 
together with Jesse Feder of the Office of the Register, briefed representatives from the 
intellectual property unit of the European Union on protection for industrial designs, applied art, 


clothing designs, and textile designs. 


Nanette Petruzzelli, Division Chief, served on the Intellectual Property Committee for the 


Library's Digital Strategy Initiative, acting as an advisor on copyright issues. 
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Automation 


The Examining Production System was implemented. See description in Part I above. 


Samantha Embrey, the Division Automation Operations Coordinator, created a new Division 
statistical system in an Access database, replacing the previous Excel spreadsheet system. The 


new database has enhanced features and is easier to update than the previous one. 


Ms. Embrey provided automation support throughout the year for a wide variety of ongoing 
automation activities within the Division, including the ongoing maintenance of a large volume 
of online correspondence files and support to over 100 PC users in the Division. She 
coordinated the conversion of the Division network connections from token ring to Fast Ethernet 
and Dynamic Host Configuration Protocol, a major project requiring the coordination of 
Division staff, Copyright Office Automation Group staff, and outside contractors. She also 
created a new system for backing up files and installed it for managers, supervisors, and senior 


examiners. 


Upgraded monitors and processors were installed to facilitate examining claims received through 


CORDS. 


Jim Vassar, Head of the Literary Section, began converting that section's practices from hard 
copy to an online version, building on his prior experience with the same project in the 


Performing Arts Section. 


230: 
Security 
The Division continued ongoing efforts to ensure the security of copyright deposits during 
processing. Procedures for the storage and filing of CD-ROMs, audio compact discs, and other 
secure deposits were improved. The use of additional locked secure transport trucks was 


instituted in all sections. 


The Division implemented the use of the Library Reader Registration system to control public 
access to the Renewals Section, the only part of the Division open to the public for research 
purposes. Under this procedure, researchers must check in at the Division Office, where their ID 
cards are verified via the Reader Registration network database, before entering the Renewals 


Section. 


A new automated tracking system for claims in pornographic material was implemented in 


Examining and other divisions. The system was created by Tom Felt of the Cataloging Division. 


Business Process Re-engineering (BPR) 

Jeff Cole, Bob McCoy, and Denise Garrett were the Division members on the Copyright Process 
Re-engineering Team, the group that researched Copyright Office business processes and issued 
a proposal for a radical revision to them. The group met two full days per week for about six 
months, issued interim and final reports, and made presentations to Copyright Office staff and 
the BPR Steering Committee. Nanette Petruzzelli and Laura Lee Fischer were BPR Steering 


Committee members. 
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CORDS 

Bell & Howell Information/UMI Company continued to register approximately 500 claims per 
week in university dissertations electronically via the CORDS system. This was by far the 
highest volume of CORDS claims received from any single source. There were no significant 
technical problems with the submissions this fiscal year and the processing of these electronic 
claims has become routine. The other major source of CORDS claims is the Harry Fox Agency, 
which submits approximately 50 claims per week in musical works on behalf of several music 
publishers. These submissions also are generally processed smoothly and are becoming routine. 
While the musical works are submitted for registration online, CD-ROMs containing the works 
are deposited separately, directly to the Library of Congress. Other applicants continue to 
submit smaller volumes of literary works, including some computer programs, on an ongoing 


basis. 


Staff members from the Examining Division served on the CORDS Steering and Coordinating 
Committees, the Implementation Task Group, and on an ad hoc committee set up to do a cost 


analysis of a proposed group registration option for musical works submitted via CORDS. 
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Examining Division staffing level as of September 30, 2001 
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